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The Value of  Independent , Non-Advocacy Test imony

In  a  recent  case , we were  deposed present ing  wha t  oppos ing  counse l  la ter  
te rmed “a  wel l -  reasoned repor t” tha t  ass is ted  the  l i t iga t ing  par t ies  and 
counse l  to  reach a  pre- t r ia l  se t t lement .  In  the  ins tant  case , we es t ima ted 
a  range o f  damages to  a  p la in t i f f  resu l t ing  f rom a  cont rac t  d ispute  wi th  
the  o ther  shareho lder.  We used ex tens ive  In ternet  and l ib rar y  research to  
independent ly  suppor t  our  reasonab le  assumpt ions .  In  a  second case, we 
par t ic ipa ted  in  a  twe lve-hour  media t ion  sess ion  prov id ing  techn ica l  in-
put  to  both  par t ies  and tax-advantaged s t ruc tur ing  to  “close  the  gap” and 
s ign i f icant ly  ass is t  in  the  f ina l  se t t lement  te rms.  Whi le  not  un ique, we fee l  
tha t  the  unb iased pro fess iona l  op in ion  expressed as  a  non-advoca te  can 
be  ex t remely  va luab le  to  the  par t ies  and cour t  when assess ing  the  range o f  
poss ib i l i t ies  tha t  can resu l t  a t  t r ia l .  

Related, a  recent  publ ished court  decis ion reported:
There  is  much deta i led  descr ip t ion  o f  Eggers ’s  work  in  h is  tes t imony.  Ex . 
101 sets  fo r th  in  grea t  deta i l  the  methods and assumpt ions  used by  the  
ABA appra iser  in  ar r i v ing  a t  h is  conclus ion  respect ing  the  va lue  o f  the  
sub jec t  in teres t .  I t  shou ld  be  noted tha t  the  op in ion  o f  the  cour t  i s  tha t  the  
ABA appra iser  i s  an  ex t remely  h igh ly  qua l i f ied  exper t , independent , and not  
wha t  i s  t rad i t iona l l y  known as  a  “h i red  gun.”  He  is  f requent ly  employed by  
the  cour ts  to  ac t  as  a  neut ra l  exper t , es t ima t ing  tha t  20% of  h is  pract ice  
resu l ts  f rom requests  f rom judges  in  the  Bay  Area  to  ac t  as  a  neut ra l .  H is  
op in ions  in  th is  case  are  g iven grea t  we ight .”

Whi le  f la t te r ing  and gra t i fy ing , the  comments  a lso  demonst ra te  how va lu-
ab le  independent  non-advocacy  tes t imony can be .  The rea l  job  fo r  a  qua l i -
f ied  exper t  i s  to  ass is t  the  t r ie r  o f  fac t , no t  present  an  advocacy  op in ion .  
In  our  cons iderab le  exper ience, a  bet ter  reso lu t ion  resu l ts  f rom sk i l led , 
techn ica l l y  cor rec t , comple te , and wel l - reasoned op in ion .
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